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Reply Comments of SBC - Ameritech Michigan

EXECUTIVE SUMMARY

In commenting upon the application ofAmeritech Michigan for interLATA relief in that

State, the Department of Justice has compounded the legal errors evident in its assessment of

SBC's application for interLATA authority in Oklahoma. The Department evidently believes

that by going beyond the antitrust area where Congress intended it to advise the Commission, it

can leverage a purely consultative role under section 271 (d)(2) into de facto regulatory authority

over the Bell companies. Then, as if to confirm Congress's judgment that it should not have

such authority, the Department endorses policies that - however vaguely defined - would

violate the Communications Act and could have a devastating impact on facilities-based local

competition and network investment.

Specifically, the Department has adopted the "metric" approach Congress definitively

rejected. It also has urged the Commission to accept additional preconditions for interLATA

relief that would expand the fourteen requirements of the competitive checklist, which is

forbidden to the Commission by section 271 (c)(4). Finally, the Department has raised an issue

regarding access to the "network platform." If the Department means to endorse the ordering and

pricing demands made by interexchange carriers, it would wipe out the Act's important

distinction between resale and network unbundling, render the statutory discount for resale moot,

and eliminate any incentive for new entrants to build local facilities.

This Commission should reject the Department's recommendation and reaffirm that

satisfaction of section 271 (d)(3)'s prerequisites, not accommodating the Department's misguided

policy preferences, is the requirement for interLATA relief.
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REPLY COMMENTS OF SBC COMMUNICATIONS INC.

These Reply Comments address an issue that cuts across all section 271 proceedings: the

proper role of the U.S. Department of Justice. As SBC explained in briefing its own application

to provide in-region, interLATA services in Oklahoma, and as is further detailed below, the

Department fundamentally misconceives its place in the section 271 process. This Commission

should not acquiesce in that mistake in the interests of comity, but rather should faithfully carry

out its own responsibilities notwithstanding the Department's misguided urging to do otherwise.

I. BECAUSE THE DEPARTMENT HAS EXCEEDED ITS PROPER STATUTORY
ROLE, ITS EVALUATION IS DUE NO SPECIAL DEFERENCE

Congress decided what was necessary and sufficient for Bell companies to be found to

have opened their local markets; its conclusions are found in new section 271(c) of the

Communications Act. That section requires a Bell company to demonstrate that its local

telephone markets are open to competitors either through actual interconnection agreements with

specific facilities-based carriers, or through a statement of the terms and conditions that the Bell

company offers to all competitors generally. Either way, the Bell company must demonstrate

that it makes available all fourteen items ofthe competitive checklist. & 47 U.S.c.

§ 271 (d)(3)(A).1 The checklist is Congress's test for when markets are sufficiently open.

Section 271(d)(4) thus provides that the FCC "may not, by rule or otherwise, limit or extend the

I SBC has presented in the United States District Court for the Northern District of Texas
its arguments that section 271 contravenes separation of powers principles, is unconstitutional as
a bill of attainder, and violates equal protection guarantees. Here we focus on the narrower issue
of applying section 271 pending a judicial determination regarding its constitutionality.
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terms used in the competitive checklist," thereby preventing the Commission from imposing

additional preconditions either directly or indirectly.

It was only with respect to the effect of Bell company entry on long distance competition

that Congress provided a role for the Department of Justice. The House Bill instructed "the

Attorney General [to] provide to the Commission an evaluation of whether there is a dangerous

probability that the Bell operating company or its affiliates would successfully use market power

to substantially impede competition in the market such company seeks to enter." H.R. 1555

§ 101(a) (proposing new 47 U.S.C. § 245(c)(3)). While the Senate Bill allowed the Attorney

General more flexibility - allowing her to "apply any appropriate standard," S.652 § 221

(proposing new 47 U.S.C. § 255(c)(2)(A)) - the Senate nonetheless had in mind an antitrust

standard similar to that envisioned by the House: "The Attorney General may analyze a Bell

operating company application under any legal standard (including the Clayton Act, Sherman

Act, other antitrust laws, section VIII(c) of the MFJ, Robinson-Patman Act or any other

standard)." S. Rep. No. 104-23, at 43 (1995).

The final Conference Report similarly indicates that, although the Department is free to

choose a standard, the focus of its analysis should be the competitive effects of Bell company

interLATA entry. The Conference Report even offers specific examples of antitrust standards

that would be appropriate, "including: (1) the standard included in the House amendment,

whether there is a dangerous probability that the BOC or its affiliates would successfully use

market power to substantially impede competition in the market such company seeks to enter;

[or] (2) the standard contained in section VIII(C) of the AT&T Consent Decree, whether there is
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no substantial possibility that the BOC or its affiliates could use monopoly power to impede

competition in the market such company seeks to enter." S. Conf. Rep. No. 104-230, at 149

(1996).

In the final days before enactment, legislators confirmed that, under the conference

agreement, "the Department of Justice will apply any antitrust standard it considers appropriate,"2

and that the "substantial weight" to be accorded to the views of the Department is limited to its

"expertise in antitrust matters.") The Department's discretion thus extends to selecting an

antitrust standard and evaluating the competitive effects of Bell company entry into the long

distance market under that standard.

Operating within these limits, the Department has previously stated that Bell company

interLATA entry will promote long distance competition and, in that respect, serve the public

interest. It explained: "InterLATA markets remain highly concentrated and imperfectly

competitive, ... and it is reasonable to conclude that additional entry, particularly by firms with

the competitive assets of the BOCs, is likely to provide additional competitive benefits."

Evaluation of the United States Department of Justice at 3-4, Application of SBC

Communications Inc., CC Dkt. No. 97-121 (filed May 16, 1997). The Department's economic

expert similarly notes the "efficiencies from jointly providing local and long-distance services"

2142 Congo Rec. HI1S7 (statement of Sen. Hyde) (daily ed. Feb. 1, 1996) (emphasis
added). '

) 142 Congo Rec. H1176 (daily ed. Feb. 1, 1996) (statement of Rep. Jackson-Lee); 142
Congo Rec. H1I78 (daily ed. Feb. 1, 1996) (statement of Rep. Sensenbrenner) ("FCC's reliance
on the Justice Department is limited to antitrust related matters").
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including lion the supply side, the cost savings from joint retailing of services" and "on the

demand side, the value to consumers ofone-stop shopping and other new integrated services."

Affidavit of Marius Schwartz ~ 83 (May 14, 1997) (attached as Exhibit 1 to the Evaluation of

United States Department of Justice, Application of Ameritech Michigan, CC Dkt. No. 97-137

(filed June 5, 1997) (IIDOJ Evaluation")). The Department neither questions that competitive

safeguards suffice to prevent cost misallocation and discrimination by Bell companies in long

distance markets, nor argues that greater local competition is needed to prevent such

anticompetitive conduct. To the contrary, its expert explains that lithe scope for a BOC, after

allowed interLATA entry, to degrade existing access arrangements used by IXCs is relatively

limited" even during the period while local competition is developing. Id. ~ 140.

On such matters, the Department's experience as a party to the MFJ may give it special

expertise. But when the Department ventures into implementation of the local competition

provisions of the 1996 Act, its views are entitled to no special weight.

II. THE DEPARTMENT RECOMMENDS THE "METRIC" APPROACH
CONGRESS REJECTED

The Department opposes Ameritech Michigan's application based not on antitrust

concerns, but rather upon its interpretation - and extension - of the competitive checklist.

Under the Department's test, it is not enough that a Bell company has satisfied the competitive

checklist as set out by Congress and interpreted by the FCC and the relevant state commission.

Nor is it sufficient that the Bell company will comply with the safeguards of section 272 and that

its interLATA entry would augment long distance competition without causing offsetting
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competitive harm. Rather, in the Department's misguided view, a Bell company should not be

permitted to sell long distance unless it also has met an additional requirement of showing that its

local markets "have been fully and irreversibly opened." DOl Evaluation at 29.

This open-ended test apparently requires, in the first instance, an examination of the Bell

company's loss oflocal market share. And the loss must be substantial to satisfy the

Department. Even though competitors serve between 70,000 and 80,000 lines in Michigan - the

equivalent of every household in Grand Rapids - the Department wants Ameritech to lose even

more customers to show "that no barriers to entry exist." DOl Evaluation at 31-33. If Ameritech

"fails" this market-share test by successfully retaining its local customers in the face of

competition, it must then satisfy any and all criteria that the Department wishes to establish to

show that competitors face no "obstacles." Id.. at 33-34.

It should go without saying that, if embraced by this Commission, the Department's

approach would expand the competitive checklist in violation of section 271 (d)(4). The

Department has simply layered its own test of when local markets are sufficiently and

"irreversibly" open on top of that prescribed by Congress.

Worse yet, by seeking to place a heightened burden on Ameritech Michigan because it

has not lost more local customers, the Department seeks to reintroduce the "metric" approach

Congress specifically rejected. Legislators determined that if local markets are open, the

consumer benefits of opening interLATA markets should not be delayed even if local

competition fails to materialize. For example, Senator Hollings abandoned his idea of an "actual

and demonstrable competition" requirement after he determined that it "was not going to go
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anywhere.'>4 Likewise, the Senate defeated Senator Kerrey's proposal that section 271(c)(l) be

changed to provide that "a Bell operating company may provide interLATA services in

accordance with this section only if that company has reached interconnection agreements under

section 251 ... with telecommunications carriers capable of providing a substantial number of

business and residential customers with" service.5 The House similarly rejected an amendment

that would have required competitors to offer local service to 10 percent of customers as a

prerequisite to Bell company interLATA entry.6

In the end, Congress relied upon the checklist as a compromise between standards that

focused on competitors' entry decisions and the Bell companies' original proposal of interLATA

entry on a date certain. The idea, Chairman Pressler explained, was "to find a way in this

complex telecommunications arena to have a test of when markets are open."7 Congress then

added section 271 (d)(4) as a sort of exclamation point to emphasize the finality of its choice.

While the Department may be free under the statute to ignore that choice, its freedom only

emphasizes that the Department has no decision-making power. This Commission does have

that power, its decision-making must be exercised consistent with statutory constraints.

4 141 Congo Rec. S8009 (daily ed. June 8, 1995) (statement of Sen. Hollings).

5141 Congo Rec. S8319, S8326 (daily ed. June 14, 1995).

6See 141 Congo Rec. H8454 (daily ed. Aug. 4, 1995) (statement of Rep. Bunn).

7141 Congo Rec. S8195 (daily ed. June 12, 1995) (statement of Sen. Pressler);~ 141
Congo Rec. S8009 (daily ed. June 8, 1995) (statement of Sen. Hollings) (discussing abandonment
of "actual and demonstrable competition" approach in favor of checklist).
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III. THE COMMISSION SHOULD REJECT THE DEPARTMENT'S STANDARDS
FOR LOCAL COMPETITION AND PRESERVE CONGRESS'S DISTINCTION
BETWEEN RESALE AND NETWORK UNBUNDLING

The Department does not list all the additional requirements it intends to impose where

its metric test is not satisfied. This itself is a deficiency in the Department's approach: If the

Department wants the Bell companies to satisfy its notion ofwhat section 271 requires, then the

Department must spell out its test. This Commission likewise should comprehensively articulate

all the standards it will use in applying the checklist, not strategically delay Bell company

compliance by withholding its views on critical issues until a later day.

It is clear, however, that the Department's extra-statutory requirements include a mandate

that the Bell company must adopt detailed "performance benchmarks" and service-quality

reporting procedures that are not required by the Act or this Commission's rules. DOl

Evaluation at 38-40. These requirements appear impossible for a Bell company to meet when

there is not substantial demand for its network elements from operational local competitors. That

much already was evident from the Department's comments on SBC's application for

interLATA relief in Oklahoma.

In commenting on Ameritech Michigan's application, however, the Department has

additionally endorsed the "network platform" as "an important entry vehicle for several potential

competitors." DOl Evaluation at 34-35; see also id. at 14-15. The concept ofa "network

platform" appears nowhere in the 1996 Act or its legislative history; rather, it is a creation of

AT&T and other potential local competitors. If, however, the Department means that local

competitors should be able to order unbundled network elements ("UNEs") for use with their
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own telecommunications facilities in the technically feasible combinations they desire, SBC has

no objection to the Department's suggestion. Subject to the outcome of its pending appeal

before the Eighth Circuit and state proceedings, SBC even will allow competitors to order and

use solely recombined network elements to compete against SBC.8 SBC thus already makes the

"network platform" available to competitors.

The major interexchange carriers and other parties such as LCI, however, have attempted

(in the guise of addressing access to the "platform") to secure entitlements beyond the right to

recombine UNEs. They want incumbent LECs to take an order for an "end-to-end" retail service

and then identify, assemble, and supply the combination of network elements that precisely

replicates the retail service, at a discount two or three times greater than the resale discount

established in accordance with the 1996 Act. If the Department accepts this view, its Evaluation

shows a profound disregard for the Act and for sound economic policy.

AT&T in particular has argued in state and federal proceedings that it should be able to

order the UNE combinations that constitute the "platform" by simply naming the retail service(s)

used by a customer, without ever identifying the specific UNEs needed to provide the "as-is"

service. There is no support for this position in the 1996 Act or the Commission's rules. SBC,

for instance, has complied with the Act by configuring its operations support systems ("OSSS")

8~ First Report and Order, Implementation of the Local Competition Provisions of the
Telecommunications Act of 1996, 11 FCC Rcd 15,499, 15,669, ~ 335 ("Local Interconnection
Order"), modified on reconsideration, 11 FCC Rcd 13,042 (1996), petition for review pending
sub nom., Iowa Utils. Bd. v. FCC, 96-3321 (8th Cir. filed Sept. 6, 1996); partial stay granted, 109
F.3d 418 (8th Cir. 1996).
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to process orders for UNEs separately from orders for retail services. This approach is consistent

with the FCC's requirement that UNEs be offered separately, for a separate charge, 47 C.F.R.

§ 51.307(d), as well as the requirement that "an incumbent LEC must provide, upon request,

nondiscriminatory access to operations support systems functions for pre-ordering, ordering,

provisioning, maintenance and repair, and billing of [UNEs] under section 251 (c)(3) and resold

services under section 251(c)(4)." Local Interconnection Order, 11 FCC Rcd at 15,767, ~ 525.

SBC and the other Bell companies are not required to bear the burden, expense, and

liability of translating CLECs' ultimate service objectives into UNE orders, when competitors

can obtain the necessary information by using the appropriate ass function. Rather, as the

Commission specifically found, "requesting carriers must specify to incumbent LECs~

network elements they seek before they can obtain such elements on an unbundled basis." Id. at

15,649, ~ 297 (emphasis added). This reflects that where UNEs are combined with the

competitor's existing facilities, as Congress intended, only the requesting carrier knows the

capabilities of its own network and how the UNEs will be used. That carrier must assume

responsibility for its order. While SBC will work with its local competitors to assist them in

identifying the elements they need, id., competitors properly determine their own UNE orders

and place them through the appropriate OSSs.

The legislative history of section 251 confirms that Congress intended competitors' use of

UNEs to be entirely distinct from their resale ofthe incumbent's end-to-end, retail services.

Congress "recognize[d] that it is unlikely that competitors will have a fully redundant network in

place when they initially offer local service," as well as that competitors may need initially to
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obtain "some facilities and capabilities" from the incumbent LEC. S. Conf. Rep. 104-230, at

148. Accordingly, the Act establishes two (and only two) separate and distinct avenues by which

competitors may obtain these network facilities or services, with a separate pricing rule for each.

First, competitors may purchase unbundled facilities. 47 U.S.C. § 251(c)(3). UNE prices must

be "based on the cost ... of providing the ... network element," and they "may include a

reasonable profit." Id. § 252(d)(1). Alternatively, competitors may purchase "any

telecommunications service that the carrier provides at retail to subscribers who are not

telecommunications carriers." Wholesale rates for these resold services are determined based

upon the retail rate less costs (such as marketing, billing, and collection) that will be avoided by

the incumbent LEC. lit §§ 251 (c)(4)(A), 252(d)(3).

Congress made a clear choice that facilities-based competition and resale of retail

services should nQ1 be treated interchangeably. In the House bill, they had been: that bill

imposed a duty to offer "services, elements, features, functions, and capabilities" either on an

unbundled basis or "for resale at wholesale rates." H.R.1555 § 101 (a) (proposing 47 U.S.C. §

242(a)(2), (3)). Where the resale option was chosen, the wholesale rate would be determined by

deducting avoided costs from retail rates. Id. (proposing new 47 U.S.c. § 242(a)(3)).

The Senate bill imposed separate duties on incumbent LECs to provide access to "the

network functions and services of the ... network" and to "telecommunications facilities and

information." S.652 § 101(a) (proposing new 47 U.S.c. § 251(b)(l), (2)).

"[T]elecommunications services and network functions" had to be provided "without any

unreasonable conditions on the resale or sharing of those services or functions," id. (proposing
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new 47 U.S.C. § 251 (b)(7)), but no similar obligation to permit resale was imposed on

unbundling of facilities. Pricing of both facilities and services under the Senate bill was to be

based on cost, and could include a reasonable profit. Id. (proposing new 47 U.S.C. § 251(d)(6)).

The House/Senate conference committee expanded upon the Senate bill's incipient

distinction between unbundled "facilities" and resold "services" and established a different

pricing rule for each. The Senate's "cost-plus" pricing approach was used for UNEs, while the

House's wholesale pricing approach was used for resold services. Under this approach, new

entrants can obtain pieces of the incumbent's network for use in combination with their own

facilities at cost-based rates. This reduces the sunk costs of entering the local telephone business

on a facilities basis and lowers economic barriers to entry. See Local Interconnection Order, 11

FCC Red at 15,508-09, ~~ 11-12 (cost-based prices "enable the entrants to share the economic

benefits" of incumbents' established networks and allows gradual deployment of self-provided

facilities). But competitors have no right to obtain end-to-end services at cost-based rates merely

to arbitrage regulatory pricing distortions (such as policies that keep business rates artificially

high). See H. Rep. 104-204, pt. 1 at 72 (1995) (wholesale prices should be set to preserve

"pricing structures for telephone exchange service in the State").

Congress envisioned that UNEs would be purchased, as an interim measure, by carriers

seeking to fill in the pieces of "a fully redundant network." S. Conf. Rep. 104-230, at 148. If a

competitor is unwilling to invest in local facilities of its own, and thus foregoes any possibility of

developing superior services, it must take services for resale and beat out the incumbent by

performing marketing, billing, and collection functions more efficiently (i.e., for less than the
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amount of the wholesale discount). Congress did not want new entrants to earn profits by

undermining universal service cost-recovery mechanisms and other regulatory pricing policies.9

By conflating service resale with recombination ofUNEs, the interexchange carriers seek

to evade the 1996 Act's pricing rules for resale of end-to-end services. The issue is starkly

presented in the seven states served by SBC's three incumbent LECs (Southwestern Bell

Telephone Company, Pacific Bell, and Nevada Bell). Applying the statute's avoided-cost

methodology to their own local markets, these states have adopted resale discounts of between

14.5% (in Arkansas) and 21.6% (in Texas). These resale discounts give competitors a chance to

earn profits by outperforming SBC in the areas of marketing, billing, and collection, but preserve

their incentive to earn even bigger profits by operating a network that is more efficient, or allows

higher-quality services, than SBe's.

That incentive would disappear if, as the major interexchange carriers have suggested and

some state commissions have held, a carrier could pay cost-based rates for an end-to-end retail

service - merely by calling that service part of the UNE '~platform." Consider a competitor in

Texas. Under the Act, it could construct its own network (supplemented as necessary by UNEs,

such as switches or loops, obtained from Southwestern Bell Telephone Company). The carrier

would incur the risk of having built some new facilities, but also would be able to earn sizeable

9 Likewise, under section 271(e)(1), the major interexchange carriers may not unfairly
exploit the Act's restriction on in-region, interLATA services through resale. In order to bundle
local and long distance services, they must invest in facilities used to provide
telecommunications services, and may not simply repackage the incumbent Bell company's retail
servIces.
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profits if its network operations are more efficient than Southwestern Bell's. Alternatively, the

competitor could purchase Southwestern Bell's retail services for resale at the 21.6% discount set

by the Texas Public Utility Commission and earn its profits through superior marketing, billing,

collection, and customer service.

If the carrier could instead order the equivalent of an end-to-end retail service at UNE

rates, it would pay cost-based UNE rates instead of the resale rate, while simultaneously avoiding

paying access charges that contribute to recovery of Southwestern Bell's overall network costs.

See Local Interconnection Order, 11 FCC Red at 15,682, ~ 363, 15,982, ~ 980. The competitor

also would collect the subscriber line charge and obtain any vertical services associated with the

end-to-end retail service at no cost, all without constructing any facilities. The result in Texas

would be an effective discount of about 55% off the retail rate for business services and 45% off

the retail rate for residential services when the carrier orders an end-to-end service in the form of

UNEs. The competitor could be vastly less efficient than Southwestern Bell in every aspect of

its operations, and still undercut Southwestern Bell's (and resellers') rates - without investing a

penny in building a rival local network. See S. Conf. Rep. No. 104-230, at 1 (Act intended lito

accelerate rapidly private sector deployment of advanced telecommunications and information

technologies").

The resale option established by Congress would be a nullity. Nor would competitors

construct new facilities if they could resell end-to-end services obtained at a discount several

times larger than what Congress intended. Incumbents, who would be forced to provide
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competitors their retail services at these inflated discounts, likewise would not invest in new

facilities from which they could not earn a fair return.

None of this is speculation. In an "AT&T Investment Community Meeting" held on

March 3 of this year, AT&T's General Counsel John Zeglis explained how his company intends

to use the "unbundled network element platform" to get around statutory limits on the resale

discount. Using Pennsylvania as an example, Mr. Zeglis indicated that the resale discount is

25.9%. But, he said, AT&T had found "[a]nother way to resell": "We're going to buy all the

elements, recombine them to make a global service out of the elements." Id., Tr. at 4,5 (attached

hereto). Under this approach, AT&T calculates that it can achieve "a discount of 52 percent" for

a Pennsylvania customer that buys $25 oflong distance and $5 of intraLATA toll service per

month, and "a 64 percent discount" for a customer who uses $75 of long distance and $5 of

intraLATA toll per month, as compared to the 25.9% resale discount set in accordance with the

1996 Act. Id. at 5-6.

It is hard to imagine that any incumbent LEC could maintain its rates and services, much

less finance network upgrades and develop new offerings, if it were required to sell its finished

services to competitors at a wholesale discount of between 52 and 64%. Just as important, there

is no provision in the Act that would allow competitors to obtain discounts of this magnitude on

what amounts to the equivalent of a resold service -- i.e., an "as is," end-to-end conversion that

includes no facilities of the competitor which are necessary to provide the telecommunications
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service. 10 Congress intended that the resale discount would apply under these circumstances,

and nothing in the Department's Evaluation suggests it would endorse a different result.

It is unclear whether, when discussing access to the "platform," the Department intended

to embrace the additional pricing and ordering demands of AT&T and the other interexchange

carriers. But regardless of the Department's views, this Commission should hold to Congress's

clear distinction between resale and network unbundling. The view of AT&T's General Counsel

notwithstanding, access to UNEs is not "[a]nother way to resell." If new entrants prefer to

provide their customers the incumbent's end-to-end retail services, instead of self-providing the

facilities (such as loops, switches, and trunks) needed to carry local calls, that is their choice.

But this Commission must recognize that their choice is to be resellers. Local competitors may

obtain the incumbent's retail services at the resale discount set by the appropriate state in

accordance with section 252(d)(3). They may not, however, circumvent congressional policy

(and the role of the state commissions) by confusing UNEs with retail service resale in section

271 proceedings.

lOIn its Local Interconnection Order, the Commission indicated that the sort of end-to-end
unbundling sought by AT&T and others is not properly equated with resale, because purchasing
UNEs entails greater risk.1.d... At 15,668,334. One of the champions of the "platform" concept
now argues, however, that "there is typically no basis for distinguishing between resale and
access to unbundled network elements" because in both cases the incumbent LEC "retains
physical control over its network." Petition ofMCI for Declaratory Ruling at 7, Dkt. No. 96-98,
DA No. 97-557(filed Mar. 11, 1997). As noted above, AT&T also considers end-to-end
unbundling "[a]nother way to resell." I.d... at 4. Furthermore, to the extent the L.Q£lli
Interconnection Order touched upon the issues addressed here, there was at that time no concrete
evidence of the pricing consequences that would follow from a "platform" approach.
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Reply Comments of SBC - Ameritech Michigan

CONCLUSION

The Department does not question that long distance consumers would benefit from

Ameritech Michigan's provision of interLATA services. Yet it opposes Ameritech Michigan's

entry without offering any concrete, countervailing evidence of a benefit from delay, let alone

evidence that such benefits would outweigh the significant consumer losses that are sure to

occur. In short, the Department's approach is as unwise as it is unlawful.

If the Department had provided the antitrust analysis requested of it, its opinion would be

entitled to "substantial weight" under section 271(d)(2). Instead, the Department chose to

provide advice this Commission is powerless to accept. Although the Department seems to

believe that local markets will not be "irreversibly opened" until competitors are present in

sufficient size and scope, Congress decided otherwise. To accept the Department's

recommendations would directly violate the Act by extending - indeed, supplanting ­

Congress's competitive checklist.

-16-



JAMES D. ELLIS
ROBERT M. LYNCH
PAUL K. MANCINI

175 E. Houston
San Antonio, Texas 78205
(210) 351-3449

MARTIN E. GRAMBOW
1401 I Street, N.W.
Suite 1100

Washington, D.C. 20005
(202) 326-8868

July 7, 1997

Reply Comments of SHC - Ameritech Michigan

Respectfully submitted,

~~C'f~ Y.e9~
MICHAEL K. KELLOGG .
AUSTIN C. SCHLICK

KELLOGG, HUBER, HANSEN,
TODD & EVANS, P.L.L.C.

1301 K Street, N.W.
Suite 1000 West
Washington D.C. 20005
(202) 326-7900

Counsel for SBC Communications Inc.

-17-



lon1

......"••• J•
..,0•• aLAC' J •
,..... An, •.

~ ~.. ~ '- ,,,, t 1•
• .; 11; ... ,.- ! .,

··"':II:n.&1.
o..'-:'VII·
"••"'··1 .

.~..
••a.._•.

"'1'1'
...-nN •• J·.....,. .

--I·

AT&T Investment Community Meeting

TralllCript
March 3, 1991 - A.M SessIOD

JOHN ZEGLIS : Oby. TbaDk you. Jolm. The subject is public
po~y. Like it or not. public; polic;y still plays a vtrJ larp role in
AT&T's CuneDt opeI'IliOlllIDCl particularly its t\ature aspirations.
1'1JatIs pretty mudi a ftmctioD ofwhere w~ve come from u a
rep1aIed utility. It'. a1moIC 'Clually • ftmctioD ofwhere we want
to JO into rep1aIed D10DDp0ly lD8I'ketl. It means we've bad to
seek a lot ofchaDp in the public policy arena. And my purpose
hen this momina is to J*'IU8ode you that our propam Cor this
public policy work is DOt Delriy u belter stelter u the briefs and
me counter briefs, c:bIrIes IDd coUllter cbaraes may make you
tbiDk on a daily basis. W. have IIIrUdIncl oar blitialiwl ill die
public policy areaall'OUDCl tbeIc foar c:tatnlillatqpc objecti\'es.
Number ODe, we need to eJimjnetc: tbt umwa., replatiOD of
ATcl:T. That melDS there hu been too much ofit aad it'. bnn
lopsided apiDIt us aad in favor ofour competiton. Number two,w. a.s to opca IIIDIIDPOty 1IIIItdIlD DeW emry. Tba! means the
local exchanlCS in the UDi1ed States aDd just about any orbIT
counay outside this DIDoo.

NumIMr tbne, UIItil we pi tbDIe IIUIbII opea, w,"" to
mforce IDODOpOlj satep.rdI. 11le molt celebrated here is clearly
me MSJ lib sat'epml in the Uluted State&, DO RBOC
lonl-distanee entry umiJ their markets arc competitive.

ADd..die faarth pal, ....1IIlti1 we.. tbose IIIOIIDpOly
muQra .....~tive,it to ue public po&y to briDa down
~t"'~1JIrcmricr-to-airicr paymcm bill that we lUI

..all....domosdca11y IDII~
..... MJIobaUy.

So tile modus QPa"IDdi tor this talk II to look II Ihose four
obi_va. Well do all oftbem domestically ftnt. Well double
back aDd do them intematioD&11y at the eDd.

We're soina to talk about where we stIDd today, where we're
goinl to 80. what are the big plays this yesr IDd next, aDd in the
end whit kind ofmarkec framework CaD. we deliver to AT&T for
\II to execute OD our str'IlelY.

All ripl. Number 1. cleregullliOll ofAT&T. This is the moat fun
because it's essmtially doDe. We have had to seek this reliefat
two levels, state and federal. State u • pncticaJ matter we were
dODe with IODI-distmce regulalton ofour prices aDd earniDgs by
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district ofColumbia bas a discoUDt rate of 31.4 percent.

Quickly into GTE temtory we've IOC another story loin. here.
We have 52 percent of GTE lines wbere we'veUtilazecl an that
discount range. 44 pcrc:cnt of the time we're out of it That's about
7 million Jines. Ifyou live in California. Florida. Oklahoma,
Ohio, you ought to be embarrassed.

Another way to resell, an4 one tIW tisures prominently in our
plans, is what we've bMn ca1liq the unbundled netWork element
And here if anythins we've got a better story comiu, out of the
arbitration. First. everybody who bas addressed the Issue
everywhere is givm, us the full UDbUDCllinI that the FCC called
for in its August mtaconnect order. nw altaDI we <:aD get at the
elements, at the features and the t\mctioDS and the n.EC network
piecemeal. That includes the vertical features of the switch. We
can pick and choose wbat we need.

SecoDcl piece of real aood DeWL Not ollly caa we have them
individually, we caD buy the elcmeats, put them an bKk topther,
create local service out ofit, somecbiDI we call me UDbUDdled
netWork elemeat platform. UDi P. Ityou em remember that we'll
speed up the pRlClltatioa. Blit 92 percent of the liDcI comine out
ofthese lIbitraDons are eligible for ncombiDatioQ ill the way I
desc:ri~ and we will be appealiDl mteasety Georgia, Tenaesl..,
Louisiana IDd Alabama, where it is not permitted. Nice work Bell
South. but you're goiDl to Ie! reversed.

All ript. Next isIUet what price for tbeIe UDbuDdleci elemGltl?
Well. more goocl DC'WS. Mosc ofebe decisiODI bav. com. out in
favor ofa priciq metbodololY thai u.s.- 10lll-ruD iDaemental
Corwanllookine costa. There .. a eew hybridl in the mix, but the
Dic;e part of this is DO deciJiOl1 ilia tbI embedcIed bKtward
lookiq costs to price Ibtse netWork elemeatl. Apia. bow are we
dome? Doc. first. We have M perceIlt oCtile RBOC arbitrated
liD. covered by Ibar Corwud Iookiq COlI 1UIhodo101Y. aa4
wbeD YOli put that metbodoloaY oato the costs IDd the elements in
the DOC tel'ritoly. it tur:DI ollt that somethinllike 74 perc;eI1t of
the pric;a - thiJ is loop priceI- come out near or below what the
FCC atimated woulcl be tbc cue whell il issued its AqusI order.
These are called proxy pricelllld they...peatimlr. buect
'IpOD. wbal the fOlWlld IookiDl cost metbodolo8)' woWcl~uce.
Belter paule aDd acmow1edle the Dltioaal cbampioa. IUiDois. 43
perceDt oCtile FCC loop proxy. You cml set a loop in downtown
ChiGalO Cor $3.72 amODlb.

ApiD. G1'E. a little cliJJ'enmt.. tbiJ is k:iDd ofm amvi"1 story. We
have 81 PCl'CCDt of tbote GTE liDII have been arbitralOd to usc the
forward looldDl cost methodolol)'. Let'. put thai cost
metboclolol)' on the ICtUI1 COlt. lOiDI forward, and wbat do we
let? Wow. Only 28 pcn;ent oftile liDa &ll within that fCC
proxy projection, somethinllike 60 odd perceDt oftho lines are
outside it, makes you wond.a' whetbel' they really II'e hip c;oSl.
Also loinl to bave to do somedUnl about some attempts to p-u
Ilon-recurrml charps on us when we win customers in this
nwmer. Thole arm't COlI based and we're in the process _Iy this
year of litigating any such cbaraes back to cost
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Good news I lUcas is that the business cue for usinI this
unbundled platform is lOinl to tum out to be a lot less sensitive to
the pricing results thaD TSR. ADd thars where I want to move
next. I would like to line up for you the economics ofTSR on the
one hand and unbundled network elements on the other hand in
AT&tTs strateI)' and business case.

We're ,oina to start in the state ofPennsylvania. where like other
places, TSR marg:iu arc modat. 1biI is a aood state for WI. This
IS one where our wholesale discount is 25.9" percent. ADd when
you stack the revenue next to the COlt, you see that for aconsumer
averasinl20 dollars oCloca1 exchaDae service in Pamsylvania,
we have a costofaoodl .old of514.11. Givc:s you. chance to
market a combined loc:allDd lona-diltaDce packaae to this
custom.., Jives you • Spun. cb.lzlcc perb8p1 ofrecovering your
markedDllDd billiDglDCI customer care costl inc:mnentally to
what you're already dom, for 10Dl~e. But ifs tipt. Ipess
what you say is it's. lot better thaD it UHCl to be in R.ochester
where on that trial we hav. beam to • ftve percent discount and
the pink stack would have been 19 bucks.

But now let's look at tile UDbUDdled network elemcm platform in
the same stale. We'll stay in PCllDlYlvlDiL Admit it's. good state
for us. We're 80mS to 10 into a biBb deality, low Uni price zone.
We're SOin. to buy all the elemeats, recombine them to make
&Jobal service out ofthe elemcts IDd asaume we're doml this to
a cOnlUJDer thai buys S2.$ ofloq-d.istmce mel five dol18n of
local toU service per moadL ADdDOW what we end up with.
stacked next to it, is cr.wte a difrenat picture. Our cost ofIoocIs
sold on that ~latform It 516.03. llip.tly above d1e TSR. eost. But
our revenue It S33.SO. CODIiItiDs oftbat same 20 dollm in loc:a1
tbaI we collect aDd $3.S0 in the interstate subscriber tme charie,
wbich UI1C1cI' FCC mIe coma to the provider UIIdcr the platform.
and 10 dol1ll'l worth orace., which was otherwise being paid to
!be local camer 011 the 30 doUan of toU tbia cuatom« wu usins.
So we have wideDecl our maraiJs OD tIM Uai P by more thaD
twelve bueu over wbat we bad OIl the TSR. side.

Where this campay -IDS this maqiD. bow you ...... tbiI
business oppoltUDity, dcpeDdI upon wbat billiDeu you think
we're in It AT&T. Ityou're adivisiOll that thiDks your business is
local exch_. scrviee, that is. you're aft.- the 20 dollan, thea
you ay, wow, I've lot III all in. D&t colt ofscMce that is
defrayed by that mra revcDUI I collected. taldDl mat away from
the 16 dollan. I'm DOt Payinl more than 2 aDd a balfdoUan all in
for the cost ofloodl sold to let me SO chase the 20 dollars.

A little more accurate way oCloolcinl1l our local business mi&bt
say its not local exchanle. Its local Detwort. We're loinl to
chimp all the rcveauca dw move over loc:al network fKilities. In
tIw cue IjUit bought. 533.50 reveau ICnCIl for 516.03 cost of
loods sold, a discount of52 perceat. Or ifyou'!e ill ODe ofour
siller divisioas, say Gail McOovern's consumer IODI-etistaDce, she
miaht look at it differeotly. She millU say, Good. For the same
S16 that Harry BcuDctt paid to cam his 23.~O ofend USCI'
coUection, I just had my access reduced by 510. I improved my



60UI

margin on a SJO toU customer by $10 because I don't have to pay
access anymore outside the col11l'lDY. ADd Harry still baa the
distance between 16 dollars and 23'0 to recover his further COS~
which is a 32 percellt discount in and of itself. Or ifyou1re Bob
Allen you say, I don't care how you all allocate those costs amona
the divisions. it's all mine. And what I see is a 53.50 cent revenue
screen. we saved 30 dollars oftol! revenue. we add 2350 oflocal
revenue. and we traded that cruabing permanent acccu cost for a
platfonn cost. plus a little bit of intercity tr3nSpOrt cost
represented by those yellow dots.

None of this by the way is to say that we can't make some
busiD.. out of the TSlllide ofit. Oa the TSR side, you still have
some very atttlctive loDl.clistIDce customers, in tbiI case the
same 530 toU customer sUcked up 011 top oftIW local revenue
mel tbat local COlt. But DOW you're still payiq ,"CIA, wbicb is
why the pink bar lOCI up u much u it doeI. ADd you've lost yoW'
opportunity at 3.S0 CCIlts for the subscriber !iDe coDneCtion
reeovery. Just mother way ofsbowiq dial your 13S0 better off
on the right-hand side than you are on the left-hand side. ADd you
mow. this can go 011 for a long time. We could really bave fuD.
How about a 75 dollar ton customer with five doUIn of iDtrutate,
intra-LATA toll? Now you move your cOlt ofloocla up to 19
dollars bul you move your tnae local coUectiOIll to SO. fill dea1ina
with • 64 percent discount. u you see. the maher the toU usqe
the more pronounced advamap ofdIis platlonn. ADd you've got
lora ofroom in there for lOMe SC'DSitivity aroUDd the existins costs
aDd. prices ofme plar:form.

Havin, said all that, I WID! to 1U....1baI DaDe oCthii it the right
way to look at the DeW AT&T. buri1t_ We are more tb.m an all
diltaDce business. OIl top of that all distaDce stack ofreverauc we
iDtcad to add Internet .mce, iDformatiOD services, we iD1cDcI to
add mythin, that requirelloca1 connectivity. ADd we can do it
without addinaloca1 coanectivity coati. It'a simply a matter of
puttiDI a couple extra pamies OD die transpOrt. but tile basic
coanectivity platform stays there in the solid pink. It makes you
look a& our busiDal in a clift'enat way. It'a • two-fold buIinea.
We're local CODDKtivity IDd ita p1alform COItIIDd mydUnland
everythi.q that comes after that collDeCtivity.

C1aI'ly Iha'c are bUll adYllllapa to that kiDd ofbusincu when
you \lie the UDbundIed platform. It makes that local all distance
service much mOle attractive. makII use iDdiffenm to what
bIppcaa in ~ess for Intem-. Jive. us aD outJec for the new
savic:a, Jeri \II work down tile piDk COI1l by repladDa the
DOC elemenrs with our own switch or our own wirefess loop
when the KODOmiItS say so or wbal we want to difFaentiale our
servicea. FraDk1y, all ofus, you aDd the business are probably
lOinS to have to work 011 adiffereat way to keep score. We arm't
loinl to be able to alIoca&e thai coanectivity COlt I1I101lI our
bUlincsses any more decisively aDd definitively thaD we've been
able to allocate the cost of the local loop for 125 yellS in the
iDcIuIay.

Loolt, with all that opportunity, wbat are the public policy tbreaIs
to AT&Ts loina forward business? One I bear most asked about
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